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1 Introduction of the Topic
The past few decades have seen an increasing scrutiny of the impacts – both positive and
negative – that companies have on the societies in which they operate. A broad debate is
ongoing, in which a wide variety of societal actors, including for example industry bodies (like
the WEF,1 BRT2 and IoD3), industry representatives (like Paul Polman4 and Feike Sijbesma5),
investors (like Vanguard, Blackrock,6 Warren Buffett and Jamie Dimon7), insurance companies
(like Zurich8), central bank representatives (like Andy Haldane,9 Frank Elderson10 and
Christine Lagarde11), international policymakers (like Joe Biden and Ursula von der Leyen) and
legal scholars12 are arguing that both states and corporate actors have a role to play when it
comes to fostering environmentally and socially sustainable business strategies and operations
around the globe. The search for adequate responses to such scrutiny is reflected in
developments in the societal, political and academic debate on three separate but interrelated
concepts: corporate social responsibility (CSR), business and human rights (BHR) and
responsible business conduct (RBC).
Post-World War II business scholarship adopted CSR to reflect on societal responsibilities of
corporations, focusing on the responsibility of corporate actors for their impact on society, with
an emphasis on self-guided decision-making by companies rather than government regulation
on the issues involved.13 The focus presented by CSR was mostly on national impacts,
compliance with the law and positive impacts (‘doing good’), and much less so on international
impacts, moving beyond compliance and/or negative impacts (‘doing no harm’). However, the
understanding of what CSR is and what it requires has shifted, as illustrated by a shift in the
EC’s definition of CSR from ‘a concept whereby companies integrate social and environmental
concerns in their business operations and in their interaction with their stakeholders on a
voluntary basis’ in 200114 to ‘the responsibility of enterprises for their impacts on society’ with a
supporting role for public authorities ‘through a smart mix of voluntary policy measures and,
where necessary, complementary regulation’ in 2011.15 On the EC’s website, CSR is currently
characterised as a duty for companies to
understand their positive and negative impacts on society and the environment, [a]nd,
therefore, [to] prevent, manage and mitigate any negative impact that they may cause,
including within their global supply chain.16

These changes in the discourse on CSR can largely be explained by the significant developments
that have taken place in the separate but related discourse on BHR. Originally primarily
concerned with BHR impacts of multinational enterprises (MNEs) on human rights in host
countries, increasing numbers of lawsuits before Western society courts from the mid-1990s
onwards saw attention focused on corporate accountability for human rights-related harm and
access to remedies for the victims of such harms in MNEs’ home countries.17
The appointment in 2005 of John Ruggie as the UN Secretary-General’s Special Representative
on human rights and transnational corporations and other business enterprises18 led to the
development of the 2008 ‘Protect, Respect and Remedy’ policy framework regarding BHR19 and
the 2011 UN Guiding Principles on Business and Human Rights (UNGPs).20 The resulting
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authoritative and internationally widely supported soft law instrument delivers the message that
both states and business enterprises have a role to play in the prevention and remedy of
business-related human rights abuse. This created a new focus for the discourse on BHR, with
states owing a duty to protect against human rights abuses, corporations bearing a
responsibility to prevent, mitigate and/or redress the negative effects of operations pursued by
or for them on third parties’ human rights, and both playing a role in providing effective
remedies for victims of business-related human rights abuse. The socio-legal impact of the
UNGPs especially has proven profound and far-reaching, with its standards for state and
business conduct increasingly finding their way also into other international legal and policy
instruments, in some cases with an expanded range of protected interests, binding legal
obligations and/or dedicated enforcement mechanisms.
This is true for instance for the OECD Guidelines for Multinational Enterprises (OECD
Guidelines),21 which consist of guidelines for MNEs operating in or from the territories of
OECD Member States with respect to a range of issues. Under the current (2011) version of the
OECD Guidelines, MNEs are required to carry out due diligence in order to identify, prevent and
mitigate adverse impacts – a concept derived from the UNGPs – in relation to a variety of
issues. These include not only human rights – along with workers’ rights and industrial relations
– but also the environment, bribery and corruption, disclosure and consumer interests.
Furthermore, even though the OECD Guidelines are a soft law instrument just like the UNGPs,
they are accompanied by a grievance mechanism. National Contact Points have been established
in the OECD Member States and a number of adhering countries, which are tasked, among
other things, with the resolution of issues between MNEs and third parties relating to the
implementation of the OECD Guidelines in specific instances.22
It is in the context of the OECD Guidelines that the concept of RBC has been developed, with a
focus on the potential adverse impacts of business operations in the global value chains of
MNEs. According to the OECD, RBC ‘means above all complying with laws, such as those on
respecting human rights, environmental protection, labour relations and financial
accountability, even where these are poorly enforced’, but also ‘involves responding to societal
expectations communicated by channels other than the law, e.g. inter-governmental
organisations, within the workplace, by local communities and trade unions, or via the press’.23
In recent years, the OECD Working Party on Responsible Business Conduct has contributed to
the discourse on RBC through a number of guidance documents aimed at helping business
enterprises implement and understand due diligence for RBC as foreseen in the OECD
Guidelines, as well as promoting a common understanding of the concept among governments
and stakeholders.24
International instruments such as the UNGPs and the OECD Guidelines and the accompanying
societal, political and academic debate have fostered the development of further regulatory
instruments aimed at improving RBC in global value chains both by states and by market actors
themselves, often in cooperation with civil society organisations. At the time of writing (October
2020), one of the most salient examples of (upcoming) public regulation is the expected
proposal in 2021 by the European Commission of legislation on corporate due diligence and on
director’s duties, as part of the Commission’s work on sustainable corporate governance.25 This
is by no means the only relevant development at the EU level; a recent stocktaking shows that
over the past decade there has been EU activity aimed at furthering CSR, BHR and RBC on
multiple fronts. This includes, among other things, the introduction of regulation aimed at
responsible sourcing in a number of specific sectors (timber, minerals and diamonds), the
introduction of mandatory disclosure of non-financial and diversity information by certain large
public interest companies, and the inclusion in recent trade and investment agreements of
specific provisions committing the parties to promote CSR/RBC.26
At the same time, in a growing number of European countries regulatory instruments have been
adopted that go beyond what is currently required of Europe-based companies on the basis of
international or EU law and policy. Examples include the 2015 UK Modern Slavery Act, which
introduces a reporting obligation specifically with respect to labour exploitation in the
production chain,27 and the 2013 Swiss Loi fédérale sur les prestations de sécurité privées
fournies à l’étranger, which introduces an obligation specifically for private military and security
companies to prevent participation in armed conflicts abroad.28 The 2017 French Loi relative au
devoir de vigilance des sociétés mères et des entreprises donneuses d’ordre introduces a broad
obligation for large French companies to implement a due diligence plan to prevent adverse
human rights and environmental impacts, also by subsidiaries and subcontractors.29 The 2019
Dutch Wet Zorgplicht Kinderarbeid features a similar obligation, but with a focus on child
labour in the supply chain, specifically.30
The developments described here show how the developing societal, political and academic
debates on the interrelated concepts of CSR, BHR and RBC have prompted major legal and
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relating to RBC in global value chains and sustainable development more generally, which goes
beyond ‘do no harm’ and is accompanied by an expanding catalogue of behavioural standards
for both state and corporate actors. While its main focus is on the role of corporations in both
home and host states, it draws states in as ultimate guarantors of the standards set out for
responsible business behaviour, and deals with specific legal challenges in this context, like the
issues related to the operations of MNEs as corporate groups31 and those related to
extraterritoriality,32 in innovative ways.
Meanwhile, these shifts in the debate on business regulation relating to human and
environmental impacts in global value chains and accompanying legal developments are also
increasingly informing debates on other types of impacts related to corporate governance, like
sustainability and social inequality issues in the areas of company law, reporting and finance.33
Examples include the European Green Deal agenda,34 the EU debate on directors’ duties,35 the
role of ‘double materiality’ in reporting standards36 and the EU sustainable finance initiative.37
However, despite the comprehensive nature of these contemporary developments, many
questions remain, notably with regard to the most effective ways to implement such a broad
international policy framework and accompanying behavioural standards into laws and policies
at the state level, and more specifically with regard to the coherence between the
implementation in European Member States and the ambitions at the EU level. It is here that
the potential lies for further academic research in this context, especially comparative and/or
multi-perspective legal and policy research.

2 Background and Set-up of the Special Issue
To address these issues of policy coherence, the focus in this Special Issue will be on identifying
relevant issues and developments as regards law and policy in the Netherlands relating to RBC
in global value chains. The aim is to provide a multi-perspective view on relevant legal and
policy issues and development, with a focus on gaps and/or best practices. In doing so, the
Special Issue builds on the outcomes of a workshop on sustainable trade and development in the
Dutch legal and policy framework, which was organised by the Erasmus School of Law in March
2018 in connection to the recently concluded SMART Horizon2020 project.38 In this workshop,
relevant rules, case law and policies in various fields of Dutch law were evaluated in the light of
relevant international policy frameworks like the UN Sustainable Development Goals, the OECD
Guidelines and the UNGPs, and of relevant developments in other Western societies.
As will become clear from the contributions to this Special Issue, the past few years have seen
the adoption of a number of legal instruments as well as a number of other legally relevant
developments in the Netherlands relating to RBC in global value chains. These include the
realisation since 2016 of International Responsible Business Conduct Agreements in eleven
sectors of Dutch industry (Scheltema39) and the adoption in 2019 of the Dutch Child Labour
Due Diligence Act (Enneking40). Another relevant development is the presentation in 2019 by
the Dutch government of a new model text for bilateral investment treaties that seeks to
contribute to the sustainability and inclusivity of future Dutch trade and investment policy
(Arcuri and Verbeek41). Meanwhile, in the field of Dutch company law, one can discern a more
gradual development towards a comprehensive system comprising soft and hard law
institutions that enhances the possibilities for safeguarding stakeholders’ interests and
sustainability. Recently, a number of developments have taken place that aim to expand on
these possibilities (Lokin and Veldman42).
The developments mentioned do not only pertain to legal and policy instruments adopted with a
view to promoting RBC in global value chains. They also pertain to ex post facto dispute
resolution between third parties that have been detrimentally affected by irresponsible business
conduct in this context and the companies involved. Highly relevant in this respect are the
recent judgements in a number of civil and criminal liability cases that have been brought before
Dutch courts against Netherlands-based internationally operating business enterprises in
relation to human rights-related or environmental harm caused in host countries (Enneking43).
The same is true for the decisions rendered by the Dutch National Contact Point in relation to
complaints filed over alleged violations by Dutch companies of the norms set out in the OECD
Guidelines (Van ’t Foort44).
At the same time, the potential of ex post dispute resolution when it comes to realising
responsible business behaviour by companies and industries is limited and arguably requires
ex-ante regulatory interventions to play at least a supporting role. The detrimental
consequences for people and the environment that may ensue if such interventions fail to
materialise can be illustrated by case studies relating to two Netherlands-based companies in
the global waste industry (Van Wingerde and Bisschop45). At the same time, regulatory
interventions to promote RBC in global value chains may be targeted not only at the companies
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business-related harm to people and the environment to them. The role of consumers in
promoting the production of renewable energy sources is a case in point, thus warranting an
analysis of the potential of Dutch energy law and policy in getting Dutch consumers to
participate in the energy transition (Cseres46).
The contributions in this Special Issue identify relevant developments and institutions in the
Netherlands, including rules and regulations related to trade, investment and corporate
governance as well as cases related to corporate and consumer responsibilities, and assess their
role in relation to the potential to provide a positive response to the concern about the human
and environmental impacts of business activities. Together, they provide a multi-perspective
view of relevant gaps and/or best practices with regard to regulatory governance in the
Netherlands while at the same time enabling a comparative debate on the extent to which these
diverse developments and institutions are in line with stated policy goals in this context both at
national and EU levels. In doing so, this Special Issue aims to contribute to further coherence
between national and EU policies with regard to RBC in global value chains and sustainable
development. This topic will be addressed in concluding reflections from the perspective of the
aforementioned SMART project (Sjåfjell47).
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